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'
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Plaintiff in Error,

Defendant in Error.

BRIEF OF PLAINTIFF IN ERROR.

STATEMENT OF THE CASE.

This is an action brought by defendant in error against

plaintiff in error to recover possession of a town lot sit-

uated in the City of Nome, District of Alaska, and for

damages for alleged wrongful withholding of the posses-

sion thereof. The action was commenced August 10th,

1904 (Tr., p. 5). The complaint alleges ownership by

the plaintiff of a legal estate on the lot in question, and

that she has the right of possession thereto. The lot is

described as being 50 feet 6 inches by 140 feet in size.

Paragraphs II and III of the complaint are as follows

:



''That the nature of the plaintiff's estate in the said

** premises is an estate in fee simple except for the para-

*'mount title of the United States, being a legal right to

''the exclusive possession, use and enjoyment of said

"premises and the whole thereof, together with the pre-

"ferred right of pre-emption from the United States.

"III.

"That on or about the 12th day of August, 1899, while

'

' the said land was still a part of the vacant, unoccupied,

"and unappropriated public lands of the United States,

'

' and open for location and occupation, the plaintiff here,

"a citizen of the United States over the age of 21 years,

"quietly, peaceably and lawfully entered upon and lo-

"cated and took possession of said land premises and

"occupied and resided upon the same and continued in

"the occupation and possession of the same until on or

"about the day of May, 1900 (Tr., p. 3).

The date of the ouster is placed at the day of

May, 1900, and damages in the sum of $5,000 are claimed

(Tr., p. 4). The answer contains denials of all the ma-

terial allegations of plaintiff's complaint. As a first

separate defense the defendant alleges in substance as

follows: That theretofore, to-wit, on November 22d,

1899, the lot of land described in plaintiff's complaint

was vacant and unoccupied government land, and on

that date one Fred Tronsen entered thereon and located



3

the same as a town lot in accordance with the laws of the

United States and the local customs, marking the bound-

aries, etc. That said Tronsen entered into possession

of the same, built a house thereon and afterwards, on

May 2, 1900, together with J. A. AVestby, who had ac-

quired an interest therein, conveyed the same to J. H.

Lampe; that J. H. Lampe afterwards, on May 14th, for

the consideration of $1,500, sold and conveyed the same

to plaintiff; that plaintiff immediately thereafter went

into the quiet, peaceable and exclusive possession of the

same and during the months of July and August, 1900,

built and constructed thereon a dwelling-house costing

more than one thousand dollars. This separate defense

further states that the ''Defendant has and he and his

*' grantors have been ever since November 22d, 1899, the

''owners of the lot of land described in plaintiff's com-

*' plaint and the whole thereof by virtue of location, oc-

"cupation, possession and improvement of the same as

"a town lot and for residence purposes" (Tr., pp. 8-10).

As a second further and separate defense the defend-

ant's answer alleged:

"That on or about the 14th day of May, 1900, this de-

"fendant found one J. H. Lampe in the quiet, peaceable

"and exclusive possession of the lot of land in the com-

" plaint described, claiming to hold, own and possess the

"same as a town lot, located on public lands of the United

"States, and the said J. H. Lampe had constructed on

"said lot a dwelling-house and he and his grantors and



'predecessors in interest had held, possessed, occupied

'and used the said lot and the whole thereof ever since

'the same was vacant and unoccupied public lands of the

'United States. That finding the said Lampe in the

'quiet, peaceable and exclusive possession of said lot of

'land as hereinbefore alleged, and finding the said J. H.

'Lampe so occupying and claiming to own the same, this

' defendant in good faith desiring to purchase the said lot

'of land, did on the said 14th day of May, 1900, pay to

'the said J. H. Lampe the sum of fifteen hundred dollars

'for said lot and the improvements thereon. That said

'Lampe did thereupon make, execute and deliver to this

'defendant a deed in writing of said premises, and did

'then and there deliver to defendant the quiet, peaceable

'and exclusive possession of said lot of land and the

'whole thereof and the improvements thereon. And this

'defendant was, at the time of said purchase entirely ig-

'norant of any claim to said lot by the plaintiff, and did

'cause, due and diligent inquiry to be made to ascertain

'if any person other than the said Lampe had or made

'any claim to said premises or any part thereof. That

'after purchasing said property from said Lampe this

'defendant continued at all times thereafter to be, and

'he still is in the quiet and exclusive possession thereof.

'That after so purchasing said property from said

'Lampe this defendant did, in the months of July and

'August, 1900, in good faith, at an expense of upwards

' of one thousand dollars, build and construct on said lot

'a dwelling-house and defendant so constructed and



''built on said lot the said dwelling-house without any

''knowledge of any claim made to said lot by the plain-

"tiff, and this defendant further alleges that the plain-

"tiff never did at any time until long subsequent to the

"building and completion of said dwelling-house notify

"the defendant of her said claim to said property, or

"make any claim to said property, but, on the contrary,

"stood by silently and allowed this defendant without

"notice, to in good faith build upon and improve said lot

"and expended in so doing in excess of the sum of one

'thousand dollars.

"And this defendant further alleges that by reason of

"the facts hereinbefore alleged, the said plaintiff is

"stopped and ought not now, in equity and good con-

" science, be allowed to assert or claim any title to the

"lands and premises described in plaintiff's complaint,

"or any part thereof (Tr., pp. 10-12).

As a third and last separate defense, it was further

alleged in the answer

:

"That on or about the day of May, 1900, this de-

"fendant found one J. H. Lampe in the quiet, peaceable

"and exclusive possession of the lot of land described in

"plaintiff's complaint. That said Lampe had built on

"said lot a dwelling-house and had possession of and

"was holding, using and occupying the same, and the

"whole thereof, as a town lot. And thereupon this de-

"fendant desiring to purchase the same, did pay the

"said J. H. Lampe therefor the sum of fifteen hundred

"dollars and the said J. H. Lampe did thereupon make,



** execute and deliver to this defendant a deed to said

"premises, and this defendant thereupon took posses-

"sion of the same, and has ever since held possession

''thereof and has improved the same and the dwelling-

'' houses thereon at a cost of upwards of one thousand

"dollars. That prior to the time when this defendant so

"purchased the said lot from the said Lampe the plain-

"tiif has long since abandoned any claim she theretofore

"had or made to said lot, or any part thereof (Tr., p. 12).

As a third and last separate defense, it was further

alleged in the answer

:

A reply was filed putting in issue the affirmative alle-

gations of the answer (Tr., p. 14).

Upon the issues as thus made up the case was tried be-

fore a jury resulting in a verdict and judgment for

plaintiff in the Court below for the possession of the lot

in controversy and $1250 dollars' damages for the

wrongful withholding thereof (Tr., pp. 16-19). To re-

view this judgment this writ of error was sued out.

The bill of exceptions contains all the evidence, the in-

structions to the jury and various instructions requested

by the defendant and refused or modified (Tr., pp. 73-

94).

SPECIFICATION OF ERRORS RELIED ON BY
PLAINTIFF IN ERROR.

L

The Court erred in refusing to give the instruction re-

quested by plaintiff reading as follows

:



''The jury are instructed to find a verdict in favor of

defendant" (Assignment of Error No. 1, Tr., p. 95).

II.

The Court erred in charging the jury as follows

:

*

' On the other hand, the defendant must by a prepond-

''erance of the evidence in the case establish the abandon-

''ment set up as a defense to entitle him to your verdict.

''If he do not so prove an abandonment your verdict

''should be for plaintiff" (Assignment of Error No. 10,

Tr., p. 100).

III.

The Court erred in charging the jury as follows

:

"No arbitrary rule can be laid down to establish aban-

"donment, the fact of abandonment being evidenced

"purely by intent, as disclosed by the acts, words or con-

'

' duct of the party.

"In this connection you should consider all the testi-

"mony introduced on this subject by both sides, showing

'the acts and conduct of the plaintiff and her declara-

"tions, both as testified to by her and as testified to by

"the defendant and their witnesses, and determine there-

'
' from whether she left the property in 1899 with or with-

'
' out an intention to return to the property. If she left

"the property in 1899 under circumstances, as shown by

"her acts and declarations, such as evidenced no inten-

"tion to retain the property, then there was abandon-
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"ment; if, on the other hand, she left it under such cir-

'

' cumstances as showed an intention to retain it, then

*' there was no abandonment; and you may consider the

"manner in which she left it, the condition in which she

"left it, the improvements, if any, which she erected upon
*

' it, the property, if any, which she left thereon, and from

"all the facts and circumstances as shown in the evi-

"dence, determine whether or not she abandoned the

"property when she left it in 1899, or whether she then

"intended to return to it and make further use of it"

(Assignment of Error No. 11, Tr. pp. 100-101).

IV.

The Court erred in giving that portion of the last

above stated instruction to the jury, which read as fol-

lows:

"If, on the other hand, she left it under such circum-

" stances as show an intention to retain it, then there was

"no abandonment" (Assignment of Error No. 12, Tr., p.

101).

POINTS AND AUTHORITIES.

I.

The Court erred in refusing to instruct the jury to find

for defendant.

In order to properly present this point it is necessary

to briefly state the substance of the testimony.

Mrs. Sarah K. Rocks, the plaintiff, arrived in Nome

July 14th, 1899. On Aug. 12, 1899, she staked the lot in



question and placed a location notice thereon. (Tr., pp.

20-21.) She dug a ditch around the lot, put a fence around

it and put up a tent with a board frame and floor. The

tent was 10 x 12 feet in size. (Tr., p. 22.) She lived on

the lot until about November 1st, when she left Alaska

for the states. The plaintiff testified that she left the lot

in charge of Captain Tronsen, who lived near by, and

also asked a friend of hers, Mrs. Rauna, to watch the lot

for her. She left some personal property of very small

value in the tent. (Tr., pp. 24-25.) When Mrs. Rocks

returned in the spring she found the defendant in posses-

sion. The circumstances under which the defendant en-

tered into possession appear from the record substan-

tially as follows

:

On May 2d, 1900, J. H. Lampe found J. A. Westby

living in a cabin on the lot and ascertained it was claimed

and occupied by F. Tronsen and J. A. Westby. Tronsen

had located it, had it recorded and built a cabin on it in

November, 1899. (Tr., pp. 43-45.) Lampe knew nothing

of any claim to the lot by plaintiff and bought it from

Tronsen and Westby, paying them $1,500 for it. (Tr., pp.

44,58-59.) He took a deed to the lot. (Tr., p. 55.) Lampe

took possession of the lot and on May 14th, 1900, sold

it to defendant Lindblom. He made a deed to Lindblom

and delivered him possession. (Tr., pp. 59-62.) The de-

fendant Lindblom testified to his purchase of the lot

from Lampe, that he examined the lot, had an attorney

investigate the title, that he bought it in good faith with-

out any notice of plaintiff's claim. He afterwards put
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valuable improvements on the lot. (Tr., pp. 68-70.) Mrs.

Rocks returned to Nome in the summer of 1900 and made

some claim to the lot, but took no legal steps against de-

fendant. (Tr., pp. 26-27.) The defendant at all times

thereafter remained in the continuous uninterrupted

possession of the lot, and this action was not commenced

until August 10, 1904, or four years and four months

from the time of its purchase by Lindhlom. (Tr., p. 5.)

It may also be noted that the witness Tronsen testified

that at the time Mrs. Rocks left in 1899 she said to him,
'

' Now I am going to leave the country ; if you want the

lot you can take it." (Tr., p. 42.) As this is denied by

Mrs. Rocks it is not of very great importance in this dis-

cussion.

Under the e\ddence just detailed we contend the in-

struction to find for defendant should have been given.

It is well settled that until a patent for government

lands issues the fee remains in the United States.

Carter vs. Ruddy, 166 U. S., 493.

Bagnell vs. Broderick, 13 Pet., 436, 450.

Langdon vs. Sherwood, 124 U. S., 74, 83.

We are aware that there are cases where ejectment

has been successfully maintained for portions of the

public domain, but examination of these cases shows that

in such cases the plaintiff has recovered on the strength

of prior actual possession, under the principle that proof

of prior possession is sufficient evidence of title as against

a mere intruder or trespasser.
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Carter vs. Ruddy, 166 U. S., 493.

Sahariego vs. Maverick, 124 U. S., 261.

Such being the case, it becomes important to examine

what evidence of prior possession is necessary to create

the presumption of title, and also whether the defendant

can be classed as an intruder or trespasser. A case di-

rectly ia point is Sahariego vs. Maverick, 124 U. S., 261.

Speaking of the presumption of title from possession,

Mr. Justice Matthews said: "It does not extend to

cases where defendant has acquired the possession

peaceably and in good faith and under color of title.

Lessee of Fowler vs. Whiteman, 2 Ohio State, 270;

Drew vs. Swift, 46 N. Y., 204. And in the language of

the Supreme Court of Texas, in Wilson vs. Palmer, 18

Texas, 592, 595 : The evidence must show a continuous

possession, or at least that it was not abandoned to

entitle a plaintiff to recover merely by virtue of such

possession." The learned justice further said: "It

therefore appears that prior possession is sufficient to

entitle a party to recover in an action of ejectment only

against a mere intruder or wrongdoer, or a person sub-

sequently entering without right. Another qualifica-

tion of the rule is that the action to regain the prior

possession must be brought within a reasonable time

after it has been lost. If there has been delay in bring-

ing the suit the animus revertendi must be shown and

the delay satisfactorily accounted for, or the prior
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'* IDOSsessor will be deemed to have abandoned his claim

" to the possession."

In the case at bar we find that both the plaintiff in error

and his grantor entered peaceably under a deed in writ-

ing from the occupant in possession. This gave them

at least ''color of title." ''Color of title" has been de-

fined as "apparent right." Newlin vs. Rogers, 51 Pac,

315, 316. (Kan.)

"A 'color of title' is that apparent right in the tenant

' which he has by his paper title which distinguishes him

' from the naked trespasser or intruder. He who holds

' under a paper title, therefore, which apparently gives

' him a right to the land which would lead an honest

' mind to the conclusion that the right to the land passed

' by the deed, and more especially when the delivery of

' the deed is accompanied by livery of seisin or posses-

* sion of the premises purporting to be conveyed, must

' be considered as holding under color of title. Sall-

' marsh vs. Crommelm, 24 Ala., 347, 352."

Vol. 2 Words and Phrases Judicially Defined, p.

1265.

"Color of title is anything in writing connected with

" the title which serves to define the extent of the claim.

" It is wholly immaterial how imperfect or defective the

" writing may be considered as a deed. If it is in writ-

'
' ing and defines the extent of the claim it is a sign sem-

" blance or claim of title. Field vs. Boynton, 33 Ga., 239,

"242; Veal vs. Robinson, 70 Ga., 809, 816; Street vs. Col-
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" Her, 45 S. E., 294, 118 Ga., 470; Heavner vs. Morgan,

'* 23 S. E., 874, 878, 41 W. Va., 428."

Vol. 2 Words and Phrases Judicially Defined, pp.

1267-8.

Where real property is held simply by possession as

is the case of town lots in Alaska, it certainly must be at

least ''color of title" to obtain a deed in writing from

the actual occupant, and obtain at the same time delivery

of quiet, peaceable and exclusive possession. And after

the expiration of four and one-half years does a person

show title by prior possession by showing that more than

six months prior to the entry of plaintiff in error she

had for a short period possession of the property in

question. If as is said in Sabariego vs. Maverick, 124 U.

S., 261, 297, the presumption of title '^does not extend

" to cases where the defendant has acquired the posses-

'' sion peaceably and in good faith, under color of title,"

it certainly has no application to the case at bar. And as

plaintiff introduced no other character of proof, we re-

spectfully insist that the peremptory instruction in favor

of the defendant in the court below should have been

given.

II.

The Court erred in its instructions to the jury on the

question of burden of proof.

The Court instructed the jury among other things as

follows

:



"The plaintiff in an action of ejectment, and this in

" the ilature of ejectment, must establish a legal title to

'' the premises in controversy, and she must recover if

*' at all on the strength of her own title, and not upon
'' the weakness of the title of the defendant. I, there-

" fore, charge you that the plaintiff in this action must
*' establish by a preponderance of the evidence each of

* * the allegations of her complaint ; and unless the plain-

'' tiff establish by a preponderance of the evidence the

*' allegations in her comjDlaint, your verdict should be

" for the defendant.

" On the other hand, the defendant must by a pre-

'' ponderance of the evidence in the case establish the

" abandonment set up as a defense to entitle him to your

^' verdict. If he do not so prove an abandonment by

'' the plaintiff, your verdict should be for the plaintiff/'

(Tr. pp. 80-81.)

The italicized portion of the instruction just quoted

was specially excepted to (Tr., p. 92) and assigned as

error (Tr., p. 10).

By this instruction all the other defenses, even the

general denial, are taken away from the defendant, and

the jury are bluntly told that abandonment by the plain-

tiff is the only defense upon which defendant may re-

cover. The Court said: ^'If he do not so prove ahandon-

" ment by the plaintiff, your verdict should be for the

''plaintiff/'

We contend that the defendant had the right to go to

the jury upon, first, the general denial ; second, upon the
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defense of abandonment; third, upon the second and

third separate defenses set up in his answer, (Tr., pp. 10-

12.) The court did in another instruction submit to the

jury the issues raised by the second and third separate

defenses. The instruction given on this subject was as

follows

:

** If the jury believe from the evidence that the witness

Lampe found the said Tronsen in the quiet, peaceable

and exclusive possession of the lot of land in contro-

versy, residing thereon and claiming to own the same,

that the said J. H. Lampe in good faitli, having made

such reasonable inquiry as a prudent man would do

under like circumstances and obtaining no information

or notice of i^laintiff's claim, purchased said lot from

the said Tronsen and Westby, his co-owner, as alleged

and paid a valuable consideration therefor, and that

thereafter the said Lampe for a valuable consideration

sold and conveyed said lot to the defendant Lindblom,

who purchased the same in like good faith after like

reasonable inquiry and without any notice of plain-

tiff's rights or claims, the verdict should be for the

defendant." (Tr. p. 84.)

Under the pleadings and evidence, and considering

the other instructions, we submit that it was clearly error

to tell the jury that if the defendant did not prove aban-

donment the ''verdict should be for plaintiff."

The pleading of one or more special defenses is not a

waiver of a general denial.



i6

Alaska Code of Civil Procedure, Sec. G3

Carter's Am. Code Alaska, p. 157.

1 Ency. PI. and Pr., p. 857 and cases cited.

Siler vs. Jeivett, 33 Cal., 92.

Sivift vs. Kingsley et al., 24 Barb., 541.

Ball vs. Putnam, 123 Cal., 134, 138.

Under the special circumstances of this case it was also

erroneous to instruct the jury that the burden of proof

was upon the defendant to show abandonment. The rule

in such cases is stated in Sahariego vs. Maverick, 124 U.

S., 261, 300, as follows : ''It follows that in cases where

" the proof on the part of the plaintiff does not show a

'' possession continuous until actual dispossession by

'' the defendant, or those under whom he claims, the

" burden of proof is upon the plaintiff to show that his

i( prior possession has not been abandoned. '

'

in.

The Court erred in instructing the jury on the issue

of abandonment.

In the Court's instruction on abandonment we find the

following: ''If she left the property in 1899 under

" circumstances, as shown by her acts and declarations,

" such as evidenced no intention to retain the property,

" then there was abandonment; if on the other hand she

" left it under such circumstances as showed an intention

" to retain it, then there ivas no abandonment."

Special exception was reserved to that part of the in-
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struction in italics (Tr., p. 12), and the giving of it as-

signed as error. (Tr., p. 101.)

It is undoubtedly true that tiie question of abandon-

ment is a question of intention. But the intention to

abandon need not have existed at the time plaintiff in

the court below left the property in November, 1899. If

at any time subsequent thereto up to the time this action

was commenced the said plaintitf abandoned the prop-

erty, it was a good defense. The jury had a right to con-

sider among other things on this question the fact that

plaintiff in error was in possession over four years be-

fore this action was commenced, but the instruction com-

plained of referred the whole matter to the state of mind

of defendant in error at the time she left the lot in 1899.

It is respectfully submitted that the judgment should

be reversed and a new trial ordered.
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F. C. DEEW,
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